SEARCH Position Paper on Conflicts of Interest
within the Proposed Dogwood Health Trust Board
This document, which supplements SEARCH’s earlier issue brief on the Mission-HCA sale,
explores in greater detail why it is deeply problematic – and arguably a conflict of interest as
defined in the law of corporations – for persons currently or formerly affiliated with Mission
Health to sit on the Dogwood Health Trust board.
Most discussion of the trust has focused on its grantmaking role. But equally important is its role
in enforcing the agreement between Mission and HCA. It is imperative in both contexts that the
trust be truly independent of both HCA and Mission – not independent in name only.
These concerns would exist even if Mission’s leaders and the Mission name were no longer to be
a part of the system. But that is not the case. The recent announcement of the final sales
agreement affirmed, as indicated earlier, that Mission executives will continue to run the system
under the Mission brand as a division of HCA.
In fact, Mission has consistently downplayed the fact that it is being sold, using words like
“partner” and “affiliate” to describe what is, in fact, an outright sale. The message seems to be:
“Don’t worry, we’ll still be here, and you won’t notice any change.” Mission’s press release of
Aug. 31 formulates it thus: “Mission Health will continue to be managed locally … ”
How much autonomy Mission’s executives will have in operating their division is wholly
unclear. It is presumably spelled out between the parties and is (or will be) known to the
Attorney General. But it has not been shared with the public. Logic suggests, though, that
Mission’s leaders would not be eager to stay if they were deprived of substantial decisionmaking authority going forward.
Consumers Union and Community Catalyst are at the forefront of analyzing the pitfalls inherent
in nonprofit hospital conversions. According to their research, nothing is more critical to the
effectiveness of the successor foundation than the makeup of its initial board:
To deliver the maximum benefit to its community, the new health foundation must act
impartially, and it must be viewed from the outset as making decisions fairly and without
bias. It is essential that the foundation not carry obligations to provide or fund services
that should be delivered by the successor corporation. It must not favor (or disfavor)
providers or other community partners on the basis of their alignment with, or
competition with, the converting nonprofit or its successor.
It is for these reasons – together with the need to assemble the right mix of skills and
background – that the board of the converting nonprofit should not be carried forward to
become the board of the new foundation. Once the planning process has identified criteria
and priorities for board recruitment, some members of the board of the converting
nonprofit may be considered, together with other candidates, for board seats. However,
they should not receive priority consideration, and no seat on the governing board,

contract or staff role with the foundation should be committed in advance to an executive
or board member of the nonprofit that is the source of the endowment.
Consider the chasm between that ideal and the actions of Mission Health. Even as the sale was
being hammered out, Mission quietly (one might say surreptitiously) went about creating a
successor foundation dominated by Mission board members. Only one of the nine announced
members has not served on the board of the system or a component institution. Three are current
Mission board members, three are past board presidents and two have served on the boards of
individual Mission hospitals.
Most were appointed in May, three months before the sale agreement was finalized and long
before Mission announced formation of the trust or put out a call for nominations from the
public. Although current system chair John Ball acknowledged in early August that six members
had been named and three were pending, he suggested that only three – not eight – had ties to
Mission. (And he concealed the fact that he himself is among the appointees).
Shortly before that, Ms. Brumit had intimated to a reporter that board members other than herself
would be chosen only after criteria were finalized. That pattern of misdirection, if not duplicity,
perfectly exemplifies the fashion in which Mission has created the successor foundation. It
would be hard to design a process calculated to inspire less trust.
Meanwhile, even as Mission was creating Dogwood in secret, CEO Ron Paulus was trying to
buy support for the HCA sale by quietly promising various local nonprofits that they would
receive money from the trust. In the same vein, the Mission board announced that, if the sale
goes through, the individual foundations attached to Mission’s hospitals will receive grants of as
much as $15 million each.
What clearer signal can Mission – soon to be a part of HCA – send? Mission considers the trust
its to run and the trust’s money its to give away. And Mission’s leaders have no scruples about
committing that money to endeavors that may or may not support the trust’s long-term strategic
aims but transparently support Mission’s short-term corporate aims.
A graphic included – perhaps inadvertently – on the missionhealthforward.org website plainly
says as much: The successor foundation will be “established and governed” by the Mission board
(emphasis added). (See Appendix A.)
Mission has even branded the trust as an offshoot of Mission. The DHT logo, as it appears on the
trust’s website, is identical to Mission’s, right down to the font. (See Appendix B.) That may
appear trivial, but there is no more potent expression of a corporation’s identity than its logo.
The conclusion is inescapable: If the trust is a creature of Mission, and Mission is a
creature of HCA, the trust will not be independent of HCA. The implications for grant
making are alarming, but not nearly as alarming as the implications for oversight.
In fact, what Mission is pursuing with almost indecent haste is a situation in which a trust
strongly dominated by Mission board members is responsible for enforcing compliance by

a team of executives with whom they have made common cause for years (and in many
cases, decades). In plain English, that doesn’t pass the smell test.
Recent case law is instructive on this point. In 2016 the Supreme Court of Delaware found in
Sandys v. Pincus that, using a reasonable doubt standard, “an extremely close, personal bond”
between a corporate director and a corporate executive “created an inference that [the director]
cannot act independently of [the executive].”
The court’s majority specifically found that the inference of a conflict “does not require a
plaintiff to plead a detailed calendar of social interaction to prove that directors have a very
substantial personal relationship rendering them unable to act independently of each other.” In
that case, the “bond” was inferred from joint ownership of a private airplane – a far less
psychologically and emotionally fraught relationship than ones forged in steering a nonprofit
healthcare system through perilous times.
In effect, Mission’s executives and directors have served in the trenches of a bloody war of
attrition, fighting the good fight together against all the vagaries of a collapsing health care
marketplace. It would take almost superhuman detachment for the Mission-Dogwood contingent
to cry foul on their Mission-HCA comrades.
It is worth noting, too, that for the Mission-Dogwood board members to charge Mission-HCA
with noncompliance would also be to concede that they themselves had exercised poor
judgement in approving the sale.
Consider the contrast with the Health Care Foundation of Greater Kansas City, created by
Missouri Attorney General Jay Nixon when HCA bought Health Midwest in 2003. Nixon
himself, acting on no more explicit authority than that conferred in North Carolina law,
appointed the foundation’s first board. It encompassed people from the medical, social service,
business, union, government, financial and religious realms. Most importantly, it included no one
associated with Health Midwest – a guarantee that it would be truly independent.
If the current appointments are allowed to stand, an aura of insider dealing will linger over the
foundation, breeding public distrust toward an endeavor for which public trust is essential. It is a
truism of conflict-of-interest theory that the appearance of conflict can be as deadly as the reality.
This venture is too vital to the future health of Western North Carolina to be tainted from the
start by both real and perceived conflicts.
The Attorney General’s mandate to ensure that the sale of Mission Health is in the public interest
demands nothing less than rejection of the board proposed by Mission. To repeat: eight of the
nine proposed members are individuals who should be barred. There exists a reasonable
inference that they cannot act independently to enforce the terms of the sales agreement.
To fulfill his duty to ensure the board’s independence, the AG need not invent a wheel.
Precedents established by other attorneys general (in some instances, without the benefit of
explicit statutory authority) point to mechanisms for creating a board that is qualified,

independent and truly representative of the public whose interests the AG is sworn to protect.
(See Appendix C.)

Appendix A

Excerpted from missionhealthforward.org

Appendix B

Mission homepage (screen shot taken 8/15/18)

DTH homepage (screen shot taken 8/15/18)

Appendix C
Here, for purposes of comparison, are the applicable sections of laws governing the disposition
of nonprofit assets in North Carolina and other selected states as well as notes on how attorneys
general of those states interpreted the law.
North Carolina
What the law says: § 55A-12-02. Sale of assets other than in regular course of activities.
(g) A charitable or religious corporation shall give written notice to the Attorney General
days before it sells, leases, exchanges, or otherwise disposes of all, or a majority of, its
property if the transaction is not in the usual and regular course of its activities unless the
Attorney General has given the corporation a written waiver of this subsection. This
notice shall include all the information the Attorney General determines is required for a
complete review of the proposed transaction. The Attorney General may require an
additional 30-day period to review the proposed transaction by providing written notice
to the charitable or religious corporation prior to the expiration of the initial notice
period. During this 30-day period, the transaction may not be finalized.
§ 55A-13-02. Authorized distributions.
(1) A corporation may make distributions to any entity that is exempt under section
501(c)(3) of the Internal Revenue Code of 1986 or any successor section, or that is
organized exclusively for one or more of the purposes specified in section 501(c)(3) of
the Internal Revenue Code of 1986 or any successor section and that upon dissolution
shall distribute its assets to a charitable or religious corporation, the United States, a state
or an entity that is exempt under section 501(c)(3) of the Internal Revenue Code of 1986
or any successor section.
Missouri
What the law says: 355.676. Dissolution of public benefit corporation. 1. A public
benefit corporation shall give the attorney general written notice that it intends to dissolve
at or before the time it delivers articles of dissolution to the secretary of state. The notice
shall include a copy or summary of the plan of dissolution. 2. No assets shall be
transferred or conveyed by a public benefit corporation as part of the dissolution process
until twenty days after it has given the written notice required by subsection 1 of this
section to the attorney general or until the attorney general has consented in writing to or
indicated in writing that he will take no action in respect to, the transfer or conveyance,
whichever is earlier.
355.691. Effect of dissolution. (6) If the corporation is a public benefit corporation, and
no provision has been made in its articles or bylaws for distribution of assets on
dissolution, transferring, subject to any contractual or legal requirement, its assets
exclusively for one or more purposes described in section 501(c)(3) of the Internal
Revenue Code; or if the dissolved corporation is not described in section 501(c)(3) of the

Internal Revenue Code, to one or more public benefit corporations, including a foreign
corporation that would qualify under this chapter as a public benefit corporation;
The AG’s interpretation: In 2003, when Health Midwest was bought by HCA, Attorney
General Jay Nixon oversaw creation of the Health Care Foundation of Greater Kansas
City and personally appointed the initial board. No one associated with Health Midwest
was named to the board.
Kentucky
What the law says: 273.323 Notification to Attorney General. The Secretary of State, on
or before the last day of December of each year, may certify to the Attorney General the
names of all corporations which have given cause for dissolution as provided in KRS
273.161 to 273.390, together with the facts pertinent thereto. Whenever the Secretary of
State shall certify the name of a corporation to the Attorney General as having given any
cause for dissolution, the Secretary of State shall concurrently mail to the corporation at
its registered office a notice that such certification has been made. Upon the receipt of
such certification, the Attorney General may file an action in the name of the state against
such corporation for its dissolution.
The AG’s interpretation: To create a successor foundation to Kentucky Blue Cross
Blue Shield, the Attorney General formed a Planning Committee of consumers, health
care advocates, health care professionals, and academics. The committee drafted a
mission statement, articles of incorporation, and by-laws. In addition, the Committee
recommended a process for choosing members of the first board of the foundation that
was deliberate, open, and accessible to health care consumers and the broader public.
Massachusetts
What the law says: Ch. 180, 8A (d) (1) A nonprofit acute-care hospital, as defined in
section 25B of chapter 111, or a nonprofit health maintenance organization as defined in
chapter 176G shall give written notice of not less than 90 days to the attorney general and
to the commissioner of public health if such notice concerns a nonprofit health
maintenance organization, before it enters into a sale, lease, exchange, or other
disposition of a substantial amount of its assets or operations with a person or entity other
than a public charity. No such notice shall be required if a written waiver of such notice is
executed by the attorney general. …
(4) If a charitable fund results from the transaction, and if the nonprofit entity making the
disposition does not continue its operation of a nonprofit hospital or nonprofit health
maintenance organization, the governance of the charitable fund shall be subject to
review by the attorney general and approval by the court. The governance of the
charitable fund shall be broadly based in the community historically served by the
predecessor nonprofit acute care hospital or health maintenance organization and shall be
independent of the new for-profit entity. The attorney general shall conduct a public
hearing in connection with his review of the plan for the governance of the resulting

charitable fund. An appropriate portion of any resulting proceeds shall, if determined to
be necessary by the attorney general, be used for assistance in the development of a
community-based plan for the use of the resulting charitable fund.
The AG’s interpretation: The governance of the fund must be broadly based in the
community. This means that the board members of the Institution [the nonprofit hospital]
may not be the board members of the successor charitable fund.
(Excerpted from the Attorney General’s Guidelines for Transfers of Nonprofit Acute
Care Hospitals and HMOs. The definition of “Institution” occurs in this passage:
“Transactions involving nonprofit acute-care hospitals and nonprofit HMO’s (each, an
‘Institution,’ and collectively, ‘Institutions’) are subject to specific procedural
requirements …”)

